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reasonable to believe that the partici-
pant will actually accrue a benefit be-
fore the end of the plan year of such re-
tirement system in which the deter-
mination is made. A participant is not 
treated as accruing a benefit for pur-
poses of this rule if his or her accrued 
benefits increase solely as a result of 
an increase in compensation. However, 
an employee is treated as a qualified 
participant for a plan year if the em-
ployee meets all of the applicable con-
ditions for accruing the maximum cur-
rent benefit for such year but fails to 
accrue a benefit solely because of a 
uniformly applicable benefit limit 
under the plan. In addition, an em-
ployee may be treated as a qualified 
participant in the system on a given 
day if the employee is a re-hired annu-
itant within the meaning of paragraph 
(d)(4)(ii) of this section. This rule is il-
lustrated by the following example: 

Example. A political subdivision maintains 
a defined benefit plan that is a retirement 
system within the meaning of paragraph 
(e)(1) of this section but does not meet the 
requirements of paragraph (e)(2) of this sec-
tion. If the plan is not subject to the min-
imum retirement benefit requirement, an 
employee who is a participant in the retire-
ment plan as of the end of a plan year begin-
ning before January 1, 1993, and may reason-
ably be expected to accrue a benefit under 
the plan by the end of such plan year may be 
treated as a qualified participant in the plan 
throughout the plan year regardless of the 
actual amount of the accrual. 

[T.D. 8354, 56 FR 29570, June 28, 1991; 56 FR 
40246, Aug. 14, 1991, as amended by T.D. 8794, 
63 FR 70338, Dec. 21, 1998; T.D. 8891, 65 FR 
44682, July 19, 2000] 

§ 31.3121(b)(8)–1 Services performed 
by a minister of a church or a mem-
ber of a religious order. 

(a) In general. Services performed by 
a duly ordained, commissioned, or li-
censed minister of a church in the exer-
cise of his ministry, or by a member of 
a religious order in the exercise of his 
duties required by such order, are ex-
cluded from employment, except that 
services performed by a member of 
such an order in the exercise of such 
duties (whether performed for the order 
or for another employer) are included 
in employment if an election of cov-
erage under section 3121(r) and 
§ 31.3121(r)–1 is in effect with respect to 

such order or with respect to the au-
tonomous subdivision thereof to which 
such member belongs. For provisions 
relating to the election available to 
certain ministers and members of reli-
gious orders with respect to the exten-
sion of the Federal old-age, survivors, 
and disability insurance system estab-
lished by title II of the Social Security 
Act to certain services performed by 
them, see Part 1 of this chapter (In-
come Tax Regulations). 

(b) Service by a minister in the exercise 
of his ministry. Except as provided in 
paragraph (c)(3) of this section, service 
performed by a minister in the exercise 
of his ministry includes the ministra-
tion of sacerdotal functions and the 
conduct of religious worship, and the 
control, conduct, and maintenance of 
religious organizations (including the 
religious boards, societies, and other 
integral agencies of such organiza-
tions), under the authority of a reli-
gious body constituting a church or 
church denomination. The following 
rules are applicable in determining 
whether services performed by a min-
ister are performed in the exercise of 
his ministry: 

(1) Whether service performed by a 
minister constitutes the conduct of re-
ligious worship or the ministration of 
sacerdotal functions depends on the te-
nets and practices of the particular re-
ligious body constituting his church or 
church denomination. 

(2) Service performed by a minister 
in the control, conduct, and mainte-
nance of a religious organization re-
lates to directing, managing, or pro-
moting the activities of such organiza-
tion. Any religious organization is 
deemed to be under the authority of a 
religious body constituting a church or 
church denomination if it is organized 
and dedicated to carrying out the te-
nets and principles of a faith in accord-
ance with either the requirements or 
sanctions governing the creation of in-
stitutions of the faith. The term ‘‘reli-
gious organization’’ has the same 
meaning and application as is given to 
the term for income tax purposes. 

(3) (i) If a minister is performing 
service in the conduct of religious wor-
ship or the ministration of sacerdotal 

VerDate Mar<15>2010 11:22 Jul 21, 2014 Jkt 232103 PO 00000 Frm 00069 Fmt 8010 Sfmt 8010 Y:\SGML\232103.XXX 232103rm
aj

et
te

 o
n 

D
S

K
2T

P
T

V
N

1P
R

O
D

 w
ith

 C
F

R



60 

26 CFR Ch. I (4–1–14 Edition) § 31.3121(b)(8)–1 

functions, such service is in the exer-
cise of his ministry whether or not it is 
performed for a religious organization. 

(ii) The rule in paragraph (b)(3)(i) of 
this section may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is 
engaged to perform service as chaplain at N 
University. M devotes his entire time to per-
forming his duties as chaplain which include 
the conduct of religious worship, offering 
spiritual counsel to the university students, 
and teaching a class in religion. M is per-
forming service in the exercise of his min-
istry. 

(4) (i) If a minister is performing 
service for an organization which is op-
erated as an integral agency, of a reli-
gious organization under the authority 
of a religious body constituting a 
church or church denomination, all 
service performed by the minister in 
the conduct of religious worship, in the 
ministration of sacerdotal functions, or 
in the control conduct, and mainte-
nance of such organization (see para-
graph (b)(2) of this section) is in the ex-
ercise of his ministry. 

(ii) The rule in paragraph (b)(4)(i) of 
this section may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is 
engaged by the N Religious Board to serve as 
director of one of its departments. He per-
forms no other service. The N Religious 
Board is an integral agency of O, a religious 
organization operating under the authority 
of a religious body constituting a church de-
nomination. M is performing service in the 
exercise of his ministry. 

(5) (i) If a minister, pursuant to an 
assignment or designation by a reli-
gious body constituting his church, 
performs service for an organization 
which is neither a religious organiza-
tion nor operated as an integral agency 
of a religious organization, all service 
performed by him, even though such 
service may not involve the conduct of 
religious worship or the ministration 
of sacerdotal functions, is in the exer-
cise of his ministry. 

(ii) The rule in paragraph (b)(5)(i) of 
this section may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is as-
signed by X, the religious body constituting 
his church, to perform advisory service to Y 
Company in connection with the publication 

of a book dealing with the history of M’s 
church denomination. Y is neither a reli-
gious organization nor operated as an inte-
gral agency of a religious organization. M 
performs no other service for X or Y. M is 
performing service in the exercise of his min-
istry. 

(c) Service by a minister not in the exer-
cise of his ministry. (1) Section 
3121(b)(8)(A) does not except from em-
ployment service performed by a duly 
ordained, commissioned, or licensed 
minister of a church which is not in 
the exercise of his ministry. 

(2) (i) If a minister is performing 
service for an organization which is 
neither a religious organization nor op-
erated as an integral agency of a reli-
gious organization and the service is 
not performed pursuant to an assign-
ment or designation by his ecclesias-
tical superiors, then only the service 
performed by him in the conduct of re-
ligious worship or the ministration of 
sacerdotal functions is in the exercise 
of his ministry. See, however, para-
graph (c)(3) of this section. 

(ii) The rule in paragraph (c)(2)(i) of 
this section may be illustrated by the 
following example: 

Example. M, a duly ordained minister, is 
engaged by N University to teach history 
and mathematics. He performs no other serv-
ice for N although from time to time he per-
forms marriages and conducts funerals for 
relatives and friends. N University is neither 
a religious organization nor operated as an 
integral agency of a religious organization. 
M is not performing the service for N pursu-
ant to an assignment or designation by his 
ecclesiastical superiors. The service per-
formed by M for N University is not in the 
exercise of his ministry. However, service 
performed by M in performing marriages and 
conducting funerals is in the exercise of his 
ministry. 

(3) Service performed by a duly or-
dained, commissioned, or licensed min-
ister of a church as an employee of the 
United States, or a State, Territory, or 
possession of the United States, or the 
District of Columbia, or a foreign gov-
ernment, or a political subdivision of 
any of the foregoing, is not considered 
to be in the exercise of his ministry for 
purposes of the taxes, even though such 
service may involve the ministration 
of sacerdotal function or the conduct of 
religious worship. Thus, for example, 
service performed by an individual as a 
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chaplain in the Armed Forces of the 
United States is considered to be per-
formed by a commissioned officer in 
his capacity as such, and not by a min-
ister in the exercise of his ministry. 
Similarly, service performed by an em-
ployee of a State as a chaplain in a 
State prison is considered to be per-
formed by a civil servant of the State 
and not by a minister in the exercise of 
his ministry. 

(d) Service in the exercise of duties re-
quired by a religious order. Service per-
formed by a member of a religious 
order in the exercise of duties required 
by such order includes all duties re-
quired of the member by the order. The 
nature or extent of such service is im-
material so long as it is a service which 
he is directed or required to perform by 
his ecclesiastical superiors. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 7280, 
38 FR 18369, July 10, 1973] 

§ 31.3121(b)(8)–2 Services in employ of 
religious, charitable, educational, 
or certain other organizations ex-
empt from income tax. 

(a) Services performed by an em-
ployee in the employ of a religious, 
charitable, educational, or other orga-
nization described in section 501(c)(3) 
which is exempt from income tax under 
section 501(a) are excepted from em-
ployment. However, this exception does 
not apply to services with respect to 
which a certificate, filed pursuant to 
section 3121 (k) or (r), or section 1426(l) 
of the Internal Revenue Code of 1939, is 
in effect. For provisions relating to the 
services with respect to which such a 
certificate is in effect, see §§ 31.3121(k)– 
1 and 31.3121(r)–1. 

(b) For provisions relating to exemp-
tion from income tax of an organiza-
tion described in section 501(c)(3), see 
Part 1 of this chapter (Income Tax Reg-
ulations). For provisions relating to 
waiver by an organization of its exemp-
tion from the taxes imposed by sec-
tions 3101 and 3111, see § 31.3121(k)–1. 
See also § 31.3121(b)(8)–1, relating to 
services performed by a minister of a 
church in the exercise of his ministry 
or by a member of a religious order in 
the exercise of duties required by such 
order; § 31.3121(b)(10)–1, relating to serv-
ices for remuneration of less than $50 

for calendar quarter in the employ of 
certain organizations exempt from in-
come tax; § 31.3121(b)(10)–2, relating to 
services performed in the employ of a 
school, college, or university by cer-
tain students; and § 31.3121(b)(13)–1, re-
lating to services performed by certain 
student nurses and hospital interns. 

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR 
14021, Dec. 31, 1960, as amended by T.D. 7280, 
38 FR 18369, July 10, 1973] 

§ 31.3121(b)(9)–1 Railroad industry; 
services performed by an employee 
or an employee representative as 
defined in section 3231. 

Services performed by an individual 
as an ‘‘employee’’ or as an ‘‘employee 
representative’’, as those terms are de-
fined in section 3231, are excepted from 
employment. For definitions of em-
ployee and employee representatives, 
see §§ 31.3231(b)–1 and 31.3231(c)–1. 

§ 31.3121(b)(10)–1 Services for remu-
neration of less than $50 for cal-
endar quarter in the employ of cer-
tain organizations exempt from in-
come tax. 

(a) Services performed by an em-
ployee in a calendar quarter in the em-
ploy of an organization exempt from 
income tax under section 501(a) (other 
than an organization described in sec-
tion 401(a)) or under section 521 are ex-
cepted from employment if the remu-
neration for the services is less than 
$50. The test relating to remuneration 
of $50 is based on the remuneration 
earned during a calendar quarter rath-
er than on the remuneration paid in a 
calendar quarter. The exception applies 
separately with respect to each organi-
zation for which the employee renders 
services in a calendar quarter. The 
type of services performed by the em-
ployee and the place where the services 
are performed are immaterial; the stat-
utory tests are the character of the or-
ganization in the employ of which the 
services are performed and the amount 
of the remuneration for services per-
formed by the employee in the cal-
endar quarter. For provisions relating 
to exemption from income tax under 
section 501(a) or 521, see Part 1 of this 
chapter (Income Tax Regulations). 

Example 1. X is a local lodge of a fraternal 
organization and is exempt from income tax 
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